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BREXIT: Q&A – Implications for the Energy Sector 

On the 23rd of June 2016 the UK voted to leave the European Union.  Many commentators suggest that there will 
be significant consequences for many businesses.  The departure process will probably take many years, but 
planning should start immediately to identify the opportunities (and risks) that Brexit will bring. 

Will the UK continue to participate in the Energy Union Project 

The UK has been at the forefront of all EU projects to liberalise and develop cross-border energy markets, and the 
UK will continue these efforts. 

The question is whether the EU will permit the UK to continue participating in the Energy Union.  If the answer is 
yes, then the UK will need to negotiate a partnership agreement with the EU.  This will likely require the UK to 
adopt and comply with European legislation. 

However, unless the UK manages to negotiate a seat in the institutions which co-ordinate EU Energy regulation 
then the UK is unlikely to be able to input into how the Energy Union rules are formulated and interpreted. 

Currently the UK is part of the following important institutions: 

• Agency for the Co-operation of Energy Regulators 
• European Network of Transmission System Operators for Electricity 
• European Network of Transmission System Operators for Gas 

A harmonised system needs UK co-operation and the UK may diverge opportunistically however as most of these 
projects were UK led, harmonisation seems most likely.  

Will UK participation in liberalising of the European Energy Market continue? 

The main EU initiative is the Third Energy Package which aims to liberalise gas and energy markets.  The UK was 
instrumental in bringing this package into play and will likely continue to comply and support any consequent 
principles and regulations. 



         

 
 

This article is provided for information purposes only and does not constitute legal advice. Professional legal advice should be obtained before taking or 
refraining from any action as a result of the contents of this document. If you have any queries regarding this article please contact SCA ONTIER LLP. 
 
SCA ONTIER LLP is a limited liability partnership registered in England. Registered no.oc327289. A list of the members is open to inspection at the registered 
office. Authorised and regulated by the Solicitors Regulation Authority. 

 

The Third Energy Package contains the following example of energy policy that the UK is likely to continue to 
support: 

• Ownership separation requirements, which require separate ownership of the electricity grid from: 

o Electricity generation 

o Electricity production 

o Electricity supply interests 

• A level playing field for electricity undertakings 

• High standards of transparency 

The UK has always been supportive of market intervention when the energy market is not operating efficiently and 
supports the common market coupling initiatives.  Energy companies should plan on continued UK participation. 

How will EU State Aid Rules apply to energy infrastructure schemes? 

The UK’s attitude and requirements with regard to state aid rules depends on what form of relationship the UK 
will have after Brexit. For example, all current state aid rules will continue to apply to energy infrastructure and 
support schemes if the UK remains part of the EEA.  This is because the EEA Agreement contains similar state aid 
prohibitions. 

If the UK does not sign up to the EEA Agreement post Brexit then subsidies granted by the UK government would 
not breach EU State Aid Rules.  However, because the UK is a member of the World Trade Organisation and the 
WTO has rules on subsidies the UK would not find itself in a position of great freedom.  The WTO’s subsidy 
prohibition has similar intentions to the EU State Aid Rules. 

However, based on the Market Reform Act, renewable energy will continue to be subsidised through contracts for 
difference. 

Will the UK’s climate change ambitions change after Brexit? 

The UK’s climate change goals have been enacted by the UK parliament in the Climate Change Act 2008.  
Therefore, the UK’s climate change goals are unlikely to change.    Having said that, there will be important 
arrangements to settle under any Brexit scenario. 

Under the United Nations Framework Convention on Climate Change (UNFCCC) and the recent Paris Agreement 
the UK’s emissions reduction commitment was integrated together with the EU target. The UK’s target may need 
to be untangled.  The UNFCCC process will also require the UK to submit its own so called “Nationally Determined 
Contribution” with regard to its climate change actions. 

One important question is whether the UK will continue to participate in the EU Emissions Trading System (EU 
ETS).  Norway, Lichtenstein and Iceland which use the EEA + EFTA (European Free Trade Association) model 
participate fully in the EU cap –and- trade scheme.  Transitional and linking arrangements need to be set up in 
the event the UK refuses participation.  Any companies carrying surplus allowances should follow the situation 
closely. 

Will the UK’s renewable and low carbon policy be affected by Brexit? 

Brexit will not affect the obligations the UK has assumed under national and international decarbonisation 
schemes and it is expected that renewable and low carbon energy development will continue to form part of the 
UK government’s climate change policy. 
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If the UK chose to Brexit using the EEA + EFTA model, then it will continue to follow the EU Renewable Energy 
Directive (and continue to abide by state aid prohibitions).   Any other type of Brexit will release the UK from the 
relevant directive and hence the renewable energy targets.  This could potentially give the UK the option of phasing 
out renewable energy support regimes in favour of different designs. 

EU funding of capital intensive projects (such as off-shore wind farms) might also be phased out.   

What about duties? 

Currently there is a system of duties charged to bring in solar PV panels from outside the EU.  Some argue that 
Brexit might bring about an ending to duties on solar PV panels.  This in turn, would make the importation and 
installation more attractive. 

Contacts 

Ontier’s global presence and expert lawyers are ideally placed to assist your business with the challenges and 
opportunities that lie ahead. If you would like to discuss this further, please contact Derek Stinson 
(derek.stinson@scaontier.com). 
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