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BREXIT: FINANCIAL SERVICES  

London is the largest financial centre in the world and the financial services sector makes up a large part of the 
UK economy. It is unsurprising that many firms in this sector are concerned as to what Brexit will mean for them.  

Key impact on the financial services sector 

One of the biggest concerns in the financial services sector is the effect Brexit will have on passporting rights. 

Passporting is a right under the Single Market Directives available to a financial institution operating in an EU 
member state enabling cross-border provision of financial services using nothing more than home state 
authorisation. Passporting rights are valuable to financial services firms because it allows cross-border trade 
without incurring the expense and inconvenience of obtaining additional authorisation or licences. This has helped 
to harmonise the single market vision of the EU by removing certain trade barriers and allowing free movement 
of services. 

There are two categories of passporting rights: 

1. the right to offer financial services through a branch in another EU/EEA member state (the establishment 
passport); and 

2. the right to provide financial services in another EU/EEA member states without a foreign branch (the 
services passport). 

As a result of Brexit, many are worried passporting rights will become invalid and UK financial institutions fear 
they will have to withdraw their business from the EU.  Non-UK EEA financial institutions fear they will not be 
able to do business in the UK using their existing structure. 

Potential outcomes of Brexit on Passporting 

There are three likely outcomes for passporting rights upon Brexit: 
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1. The UK joins the EEA and passporting rights remain unchanged – It should be noted that 
passporting rights apply across the EEA and not just the EU (the EEA also includes Norway, Iceland 
and Liechtenstein). If the UK’s joins the EEA, firms will still enjoy their passporting rights upon Brexit. 
However, the UK will lose the ability to influence and vote on EU financial services laws and regulations, 
but still must comply in full.  With the UK having always been heavily involved in EU financial services 
regulations, the UK may to struggle accept new EU legislation imposed without participation in the 
drafting. 

2. The UK is given “third country” status – this status is given to all non-EEA countries. If the UK 
opts out of joining the EEA, then the rules of the World Trade Organisation will apply. This means that 
financial institutions will no longer benefit from passporting and will require authorisation in every 
state in which it operates.  This will be an expensive and time consuming process for firms to put in 
place prior to leaving the EU. 

3. The UK negotiates bespoke financial services arrangements with the EU – this could be 
similar to the model adopted by Switzerland and based on a multitude of bilateral agreements. The 
model grants partial access to the single market in exchange for a smaller EU budget contribution.  The 
UK could also agree its own bespoke deal with the EU which may include some form of passporting 
right.  However such a deal is unlikely because no other country has managed to negotiate such a deal 
and there is only a 2 year time-frame between triggering Article 50 and leaving the EU. 

Financial Services Laws and Regulations 

In the absence of any agreement between the EU and the UK, the UK will be liberated from its legal obligation to implement 
any EU law from the date of withdrawal. Most UK financial services law is founded on EU law and so the UK will need to 
replace directly effective EU regulations with domestic equivalents. The UK can also pick and choose which (if any) EU 
regulations it wishes to repeal to make the UK markets more attractive. However, while there may be certain EU financial 
services regulations the UK considers attractive to repeal (such as the cap on bankers’ bonuses), given that the 
majority of UK law is heavily influenced by EU regulation (and also to maintain its leading position in the world), 
it would seem unlikely for the UK to repeal large parts of financial services regulations. The UK may also wish to 
avoid having double regulations for those who operate in both the UK and EU in order maintain its competitive 
position.  The more likely outcome is for the UK to replace existing EU regulations with new UK legislation in 
substantially the same form. 

Practical considerations 

The exact implications of Brexit on the financial service sector will be highly dependent on what arrangements are 
agreed between the UK and the EU. Firms may wish to provisionally consider what to do to maintain business 
operations in the event the UK joins the EEA or is prescribed third country status.  This will involve determining 
how firms can use their existing EU operations post Brexit or whether new subsidiaries and/or new licences will 
be required. 

However, it should be noted that until the UK formally triggers Article 50 and subsequently leaves the EU (a 
process which is expected to take at least two years), it is still a EU member state. Therefore, all regulated firms 
within the UK are obliged to comply with current applicable EU and UK financial services regulations. Should the 
UK’s access to the Single Market be removed as a result of Brexit, it is anticipated that substantial notice will be 
given, providing firms with a transitional period to plan alternatives. 

Contacts 

Ontier’s global presence and expert lawyers are ideally placed to assist your business with the challenges and 
opportunities that lie ahead. If you would like to discuss this further, please contact Seamus Andrew 
(info@scaontier.com). 
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