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BREXIT: INSOLVENCY AND RESTRUCTURING 
 

English insolvency and restructuring procedures are well established, and highly regarded in the commercial world 

as flexible and responsive. England is a popular jurisdiction for implementing insolvencies and cross-border 

restructuring, in part due to the rules and recognition afforded by the EU Regulation on Insolvency Proceedings 

(EIR). While a withdrawal from the EU (when it occurs) will impact this regime, it may be expected that the UK 

will look to put arrangements in place with EU member states, and draw on the broader insolvency framework and 

procedures, to seek to remain an attractive forum.   

Effect of EU law 

The EIR, which has direct effect in all EU member states (except Denmark), enables an insolvency proceeding 

commenced in a member state to be automatically recognised in another EU member state. The EIR determines 

the jurisdiction for a debtor’s insolvency proceedings  and the applicable law, and provides for automatic 

recognition in other EU member states. It is an important part of the insolvency regime, given that domestic laws 

differ across member states. 

The effect of the EIR is that any subsequent proceedings in another EU member state where the debtor has an 

establishment are secondary to the main insolvency proceedings (i.e. relating to assets in that secondary place).  

Key impact of a withdrawal from the EU 

Insolvency and restructuring laws across Europe are not fully harmonised and remain largely the concern of each 

member state. As such, domestic legislation governing formal insolvency of companies or the duties of directors  

is likely to be largely unaffected.  

The main impact once the UK leaves the EU (which of course may not take place for two years or more), is that the 

EIR will no longer automatically apply, subject to any arrangements which the UK may agree with the EU. In 

particular, without agreement to the contrary, mutual recognition of cross-border insolvency proceedings in the 

EU member states may be affected. The manner in which EU insolvency proceedings are recognised and treated 

in the UK courts (and vice versa), will depend upon the terms of the UK’s exit from the EU. This is likely to be high 

on the UK’s negotiating agenda, to seek to limit resort to, and the impact of, conflict of law issues for debtors 

operating in more than one state.  
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Other alternatives and procedures in a cross-border insolvency context  

Apart from the EIR, other procedures and laws are relevant in the recognition context. The Cross-Border 

Insolvency Regulations 2006 (CBIR), which implemented the UNCITRAL Model Law, allows English courts to 

grant recognition of certain foreign proceedings, and provide assistance where that country has adopted the 

regulation. While more limited than the automatic recognition regime under the EIR, the Model Law is not 

confined to EU nations, and has been adopted by, for example, the US and Australia (although of the current EU 

member states only Poland, Romania, Slovenia, Greece and UK are signatories).  

In addition to the CBIR, parties may seek to rely on section 426 of the Insolvency Act 1986, which allows the 

English courts to assist those courts with corresponding insolvency jurisdiction in the UK or a relevant country or 

territory (mainly Commonwealth and some former Commonwealth members, Channel Islands, the Isle of Man and 

the Republic of Ireland). The procedure is, however, more involved, requiring a  formal request for assistance from 

the foreign courts to the UK courts (rather than from the officeholders). Similarly, the UK courts may, under the 

common law, assist overseas officeholders with the conduct of their duties, although this power is more limited 

(and does not assist with reciprocal recognition of English proceedings). 

Further, schemes of arrangements are another tool for companies looking to restructure their business affairs and 

achieve a compromise between members and creditors. English courts have approved schemes of arrangement in 

relation to overseas debtors in certain circumstances, where there is a sufficient connection with England, and 

such a scheme would be recognised by an EU member state where the debtor has its centre of main interest. The 

English court’s scheme of arrangement jurisdiction is independent from the EIR, and a withdrawal is unlikely to 

limit scheme jurisdiction. That said, the impact of a withdrawal from the European Judgments Regulation (which 

parties may seek to rely on to provide evidence of recognition schemes across the EU), is a matter that may require 

further consideration prior to the UK’s exit. 

Practical considerations 

The precise impact that the UK’s withdrawal from the EU will have on cross-border insolvency and restructuring 

within the EU will ultimately depend upon any specific arrangements that are put in place upon the UK’s exit. 

Businesses which may be involved in, or impacted by, insolvency and restructuring processes following the UK’s 

withdrawal from the EU, or which may be structuring arrangements spanning pre- and post- exit periods, will wish 

to evaluate their options now and plan for any changes ahead.  

Contacts 

Ontier’s global presence and expert lawyers are ideally placed to assist your business with the challenges and 

opportunities that lie ahead.  If you would like to discuss any of these issues further, please contact Seamus Andrew 

(info@scaontier.com). 
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