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BREXIT: DISPUTE RESOLUTION AND CONTRACTS 
 

 

Britain has voted to leave the European Union, a process which may take at least two years.  Parties entering into 
contracts now may find any disputes being heard once the UK has left the EU.  If possible, however, businesses 
should take time to consider the implications of Brexit before making any changes to their dispute resolution or 
contracting strategies.   

Recognition of English judgments, jurisdiction and governing law 

The enforcement of English judgments, jurisdiction and governing law clauses within the EU are currently 
governed by EU regulations.  This may give rise to concern about the enforcement of judgments in the future.  
Whilst the existing Brussels Regulations on recognition of judgments will cease to apply to the UK, all major 
European countries, whether EU members or not, have mutual enforcement regimes.  The UK may adopt one of 
the existing regimes or enter into alternative arrangements; the prevailing view is that there are likely to be 
alternative arrangements for recognition of judgments after Brexit takes effect.  Under the Rome Conventions, 
governing law clauses in favour of English law will continue to be recognised regardless of the UK’s membership 
of the EU.  Businesses which seek to have the benefits of English dispute resolution, but have concerns about the 
effect of Brexit upon litigation in the English courts, may choose arbitration given that the UK’s withdrawal from 
the EU does not affect its status as a party to the New York Convention.   

England as dispute resolution destination 

The reasons for choosing litigation or arbitration (whether seat and / or venue) in London, or English governing 
law, are largely unconnected with EU membership.  England remains a stable forum for dispute resolution, with 
no threat to the rule of law or to continued access to the judicial system.  Proven and effective UK legislation such 
as the Arbitration Act 1996, or the UK’s membership of the New York Convention on the enforcement of arbitral 
awards, are unaffected by EU membership.  While UK immigration rules may well change in the future, it is 
unlikely that any European parties or professionals who currently enjoy easy access to the UK will have difficulty 
entering the country in connection with hearings or other dispute resolution purposes, whether as lawyers or 
clients, arbitrators or witnesses.  The fall in the value of Sterling may in fact make London a more attractive and 
affordable dispute resolution destination.  Alternative options for parties who remain concerned about dispute 
resolution in London are to enter into non-exclusive jurisdiction agreements or utilise the benefit of England’s 
established and sophisticated commercial law anywhere else in the world.  
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Existing English law contracts  

Following the vote, parties may wish to amend or withdraw from existing contracts.  Under English law, contracts, 
including arbitration and other dispute resolution agreements, can usually only be varied by mutual consent.  The 
hurdle to show economic frustration is a very high one, and will rarely be met by even significant currency 
fluctuations, tariff changes or an economic downturn.   The impact upon force majeure provisions and material 
adverse change provisions will depend on contractual wording involved.   

Potential for disputes 

Particular issues may arise in areas where there is a body of EU law, such as financial services.  These issues will 
need to be considered on a case by case and sector by sector basis.  A relatively small number of contracts may be 
dependent on EU membership, for example EU-funded projects.  These contracts may not make provision for the 
scenario which has arisen, potentially giving rise to frustration or other issues.  Parties who simply wish to 
withdraw from contracts or restructure their business in the UK risk breaching obligations and should consider 
their position carefully. 

Future considerations 

All businesses will need to consider their contractual relationships following the result of the referendum, and 
seek professional advice on a case by case basis.  Factors for consideration which may materially affect contracts 
include the removal of the application of EU law in some respects or the potential difficulty in securing the 
immigration status of key staff.  Parties may also need to make extra provision for currency, tariff and other 
economic variations and uncertainties.   

Effective contractual and dispute resolution strategies will continue to insulate businesses from risk and see the 
new opportunities afforded by Brexit.  There is every reason to be confident that the United Kingdom remains 
open for business and will remain one of the world’s foremost dispute resolution centres. 

Contacts 

Ontier’s global presence and expert lawyers are ideally placed to assist your business with the challenges and 
opportunities that lie ahead.  If you would like to discuss any of these issues further, please contact Seamus Andrew 
(info@scaontier.com). 


