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BREXIT: DATA PROTECTION 
 
In today’s digital economy, data protection laws are a fundamental part of international trade.  This fifth instalment in our series 
of Brexit newsletters considers the potential impact of Brexit on data protection laws and implications for your business. 

The UK’s data protection regime  
Data protection in the UK is mainly governed by the Data Protection Act 1998 (“the Act”), which implemented EU Directive 
95/46/EC.  This Directive aimed to create a reliable set of data protection rules, while allowing member states to transpose the 
directive into their own national laws with a degree of discretion. While providing a framework for data protection, this 
invariably led to differences in the laws across member states (for example, as regards sanctions).  
However, a new General Data Protection Regulation (“GDPR”) set to overhaul the data protection regime in the EU is due to 
take effect in May 2018 and it has been generally thought that the Act would be repealed in anticipation of this.  The GDPR 
represents a newly agreed data protection regime for the EU, designed to bring better harmonisation and clearly established 
rights.  As an EU Regulation, the GDPR will be directly applicable without the need for implementing legislation in each member 
state.  This gives rise to an uncertain landscape for the UK’s data protection regime, as explained below.  

The potential outlook for data protection post-Brexit 
With the Regulation due to apply from 25 May 2018, the UK would (absent other arrangements) be governed by the GDPR, 
even if for a relatively short period of time.  This is because the UK will still be an EU member state at that stage (based on the 
two-year estimate for exit negotiations once the UK gives formal notice of its withdrawal under Article 50 of the Treaty on 
European Union).  As such, it may be expected that (at least for the time being) the UK will seek to follow previous timelines 
and key dates for the implementation of the GDPR.  However, upon exit from the EU, the GDPR would no longer apply to the 
UK and (absent other arrangements) this creates a potential lacuna for the data protection regime.  
In short, it begs the question as to what arrangements the UK may seek to put in place to regulate data protection, in view of the 
position once it exits the EU.   
There are compelling reasons why the UK may not in fact seek to move too far away from arrangements which, in effect, echo 
the GDPR principles.  In particular, if the UK joins the European Economic Area (“the EEA”), it would be required to have in 
place a data protection regime equivalent to the GDPR.  Further, commercial realities suggest that similar measures may need 
to be implemented even if the UK does not remain in the EEA.  In particular, the GDPR provides that personal data must not 
be transferred outside the EEA unless adequate protections for the rights and freedoms of data subjects are in place.  To the 
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extent that the UK’s relevant regulatory regime is considered inadequate, this would impact the efficient conduct of business 
and transfer of information.  
An alternative would be to seek an adequacy ruling (in effect, acceptance that the relevant UK law meets the EU standards of 
data protection) from the European Commission to continue benefitting from data transfer with EU member states.  If a non-
EU country is deemed inadequate data cannot be transferred to that country from the EU without additional safeguards (for 
example, obtaining an individual’s consent).  Other measures may include, UK organisations seeking to adopt “model clauses” 
(i.e. standard contractual clauses approved by the European Commission) to facilitate the transfer of data, the use of Binding 
Corporate Rules (for intra-group transfers), or other measures to enable data to be transferred to them from the EU. 

Practical considerations 
In short, the impact on the data protection regime following the UK’s exit from the EU remains to be seen, and much will 
ultimately turn on the measures the UK seeks to put in place.  Given the potential impact on UK businesses (and the desire to 
ensure the UK remains an attractive place for trade), this is likely to feature high on the UK Government’s negotiation agenda. 
Businesses will of course need to ensure they continue to comply with the existing data protection laws on an ongoing basis 
whilst being mindful (and keeping abreast) of the potential changes ahead.  

Contacts 
Ontier’s global presence and expert lawyers are ideally placed to assist your business with the challenges and opportunities that 
lie ahead.  If you would like to discuss any of these issues further, please contact Seamus Andrew (info@scaontier.com). 
 


